TALKING POINTS

Introduction
While the Clean Water Act and subsequent amendments have positively impacted the health of our nation’s rivers and streams, it has also had several unintended consequences. One of those unintended consequences is the impact on the maintenance of flood protection and drainage facilities from Clean Water Action Section 404.

Clean Water Act Section 404 Permit Problems
· Section 404 of the Clean Water Act (CWA) 
Governs the performance of all maintenance activities in flood protection facilities.

· Maintenance of Flood Protection Facilities

Counties, local flood protection agencies, and similar local government agencies in California and throughout the nation are required to obtain CWA Section 404 Permits from the U.S. Army Corps of Engineers (USACE) to perform these maintenance activities in flood protection facilities.

· Routine Maintenance Exemption

We believe Congress intended for maintenance activities of currently serviceable flood protection channels to be exempt from 404 Permit requirements or at least not be required to repeat mitigation in order to perform routine maintenance.

This belief is based on Congress’ inclusion of Section 1344 (f) (B) of the CWA which defines a non-prohibited discharge of dredge or fill material to include activities related to regular maintenance of flood protection facilities.

· USACE Guidance Differs

The USACE has interpreted Section 1334 (f) (2) to apply to routine maintenance of flood protection facilities. Section (f) (2) defines prohibited discharges as discharge of dredge or fill material in flood protection channels incidental to maintenance activities. This has effectively sidestepped the exemptions Congress provided in Section 1344 (f) (B) and made virtually all routine maintenance subject to 404 permits.

· Broad Interpretation Causes Delays

The USACE’s overly broad interpretation of the statute has caused a significant backlog in permit processing that is preventing local agencies from protecting life and property from flood danger in a timely and responsive manner. 

· Delays Lead to Liability

Impose undue liability on local flood protection agencies as shown in Monterey County vs. Arreola. The Court found Monterey County liable for flood damage from a channel overflow which was caused by the County’s inability to obtain a timely Permit from the USACE to remove sand build-up and heavy vegetation blocking the floodway in flood protection channels.

· Lengthy Permit Process

· Leads to functional impairment of channels

· Creates liability for local governments, i.e., Monterey v Arreola

· Allows habitat attracting endangered species to grow unchecked during 

the lengthy permit process

· Accruing additional and avoidable expense for counties

The permit process typically takes one to three years for routine maintenance activities. The processing time and compensatory mitigation required to obtain 404 Permits have become an impediment for local agencies to provide critical flood protection. 

· Maintenance in Perpetuity

Local agencies are typically required to implement and maintain in perpetuity anywhere from three to five acres of riparian or upland mitigation for every one acre of flood protection channel or basin surface to be maintained. 
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