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Clean-Up: FY 2009-10 Budget Revisions

Highway User Tax Account (HUTA) and Propisition1B: Local Streets and Roads

I. HUTA Deferrals Date Certain for Payback

The Highway Use Tax Account (HUTA) deferrals from July through December 2009 included in the FY 2009-10 state budget revisions do not provide a date certain for payback to cities and counties. Statute only specifies that the deferrals be paid back after January 1, 2010. Previous deferrals of this nature in the FY 2007-08 and 2008-09 state budgets included a date certain for payback which is critical so that cities and counties can plan, prepare, and adjust local budgets to manage the deferrals.

Suggested Clean-Up Language

Streets and Highways Code, Section 2103.1:  
Notwithstanding any other law, the apportionment of revenues deposited to the credit of the Highway Users Tax Account in the Transportation Tax Fund that are otherwise required to be made, pursuant to this chapter, to cities, counties, and cities and counties for the months of July, August, September, October, November, and December of 2009 shall be deferred and shall be made with the transfer of December revenues in January 2010 after January 1, 2010. 
II. Proposition 1B Local Streets and Roads Funds to Backfill HUTA Deferrals

Trailer bill language allows cities and counties to backfill the Prop 42 deferrals with Prop 1B Local Streets and Roads (LSR) funds. This same provision needs to be extended to the HUTA deferrals as well in order for counties to be able to keep public works departments functioning to serve the needs of the public and to keep projects moving. 

Suggested Clean-Up Language

Streets and Highways Code, Section 2103.1:  
(1)Notwithstanding any other law, the apportionment of revenues deposited to the credit of the Highway Users Tax Account in the Transportation Tax Fund that are otherwise required to be made, pursuant to this chapter, to cities, counties, and cities and counties for the months of July, August, September, October, November, and December of 2009 shall be deferred and shall be made after January 1, 2010. 
(2) For the purpose of meeting the cash obligations associated with ongoing budgeted costs, a city or county may make use of any cash balance in its city or county road fund, including that resulting from the receipt of funds pursuant to the Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond Act of 2006 (Chapter 12.49 (commencing with Section 8879.20) of Division 1 of Title 2 of the Government Code (hereafter bond act)) for local street and road maintenance and operations, during the period of this suspension or deferral, without the use of this cash being reflected as an expenditure of bond act funds, provided the cash is replaced once this suspension or deferral is repaid. Nothing in this paragraph shall change the fact that expenditures must be accrued and reflected from the appropriate funding sources for which the moneys were received and meet all requirements of those funding sources. 
III. New Proposition 1B LSR Requirements
The new requirements placed on the FY 2009-10 Prop 1B LSR appropriation are impossible for counties to comply with. Statute requires a county to spend down their unencumbered road fund balance to an amount that “is no more than the sum balance of three months of anticipated apportionments from the Highway Users Tax Account in the Transportation Tax Fund, as described in Sections 2104, 2105, 2106, 2107, and 2107.5 of the Streets and Highway Code, and from the Transportation Investment Fund, as described in Section 7104 of the Revenue and Taxation Code.” In other words, because counties are set to receive no HUTA and Prop 42 funding over the next three months and beyond, counties would have to spend down their unencumbered fund balance to zero in order to access this appropriation. Not only is this fiscally irresponsible, counties would have no available funds for operations costs necessary to begin and complete the Prop 1B projects counties are trying to undertake.  

Even if the anticipated apportionments from HUTA and Prop 42 were not deferred, forcing counties to spend down fund balances this low still jeopardizes project delivery. It does not make sense from a fiscal or policy standpoint to spend down operations and maintenance monies in order to access project funds. Prop 1B LSR projects are dependent upon local governments having operations and maintenance funds to see projects to completion. Counties are greatly dependent upon these two revenue streams for basic operations and maintenance of their public works departments.  Further, counties do not have significant general fund revenues available to substitute for those purposes.  

Furthermore, while we understand the State’s concern that local governments may be building up excessive fund balances while accessing bond monies and therefore costing the State interest, requiring county governments to spend down road fund balances to this level during a fiscal crisis is bad public policy. This is especially true the past few years when State funding that counties depend upon has been so volatile. It would be unwise and imprudent for a county NOT to build up a small reserve to deal with emergencies, to cover basic operations, i.e. buy materials, pay for equipment, pay salaries, and keep public works departments open during the deferral period, and to pay contractor invoices while waiting for reimbursements on Federal Aid projects.  

Suggested Clean-Up Language

SEC. 542. Item 9350-104-6065 is added to Section 2.00 of the Budget Act of 2009, to read:

9350-104-6065—Local assistance-shared revenues for support of Local Streets and Road Improvement, Congestion Relief, and Traffic Safety Account of 2006, Highway Safety, Traffic Reduction, Air Quality, and Port Security Fund of 2006...... 700,000,000

Provisions:

1. Of the funds appropriated in this item, $258,205,000 is for cities or a city and a county and $441,795,000 is for counties or a city and a county.

2. The Controller shall allocate these funds on a first-come, first-served basis, following notification from the Department of Finance that the city, county, or city and county has submitted a complete plan for the expenditure of funds pursuant to Section 8879.65 of the Government Code.

3. For purposes of this item, the following conditions shall apply to counties or a city and county receiving funds:

(a) These funds shall be available for allocation by the Controller until June 30, 2012.
(b) A county or city and county shall agree to encumber the funds in this item from the 2009–10 fiscal year allocation within 12 months of allocation by the State.
4. For purposes of this item, the following conditions shall apply for cities, counties, or a city and county receiving funds:

(a) A city, county, or city and county shall have received its full allocation for the 2007–08 fiscal year.

(b) A city, county, or city and county shall have submitted information for the 2007–08 fiscal year allocation as required in subdivision (c) of Section 9979.65 of the Government Code.

(c) A city, county, or city and county shall agree that funds received from this item for the 2009–10 fiscal year will be used for projects that are not currently fully funded with a dedicated funding source or sources.

(d) A city, county, or city and county shall agree to encumber the funds in this item from the 2009–10 fiscal year appropriation within 12 months of allocation by the State Controller.before July 1, 2010.
(e) A city, county, or city and county shall report to the Department of Finance the total balance of unencumbered funds in the cities, counties, or city and counties existing account as described in subparagraphs (A) and (C) of paragraph (2) of subdivision (i) of Section 8879.23 of the Government Code.

(f) A city, county, or city and county shall certify that the total balance of unobligated or unencumbered funds in the account as described in subparagraphs (A) and (C) of paragraph (2) of subdivision (i) of Section 8879.23 of the Government Code is no more than the sum balance of three months of anticipated apportionments from the Highway Users Tax Account in the Transportation Tax Fund, as described in Sections 2104, 2105, 2106, 2107, and 2107.5 of the Streets and Highway Code, and from the Transportation Investment Fund, as described in Section 7104 of the Revenue and Taxation Code.

If a city, county, or city and county has an unobligated or unencumbered balance that

exceeds the sum balance of the three months of anticipated apportionments, it shall not increase its existing unobligated or unencumbered street (Gas Tax) or road fund balance, by the time the time the next report is submitted to the Controller pursuant to Section 2151 of the Streets and Highways Code.

If a city, county, or city and county has an unobligated or unencumbered balance that is less than the sum balance of the three months of anticipated apportionments, it may permit its fund balance to grow until the unencumbered balance is no more than the sum balance of three months of anticipated apportionments from the Highway Users Tax Account in the Transportation Tax Fund and the Transportation Investment Fund.

(g) For the purposes of this item, “unobligated” and “unencumbered” mean any portion of funding that is not designated, through prior approval by the city council or county board of supervisors, for the use on the planning, review, design, or construction phase of a project currently underway at the time of the annual street or road report.

Any of the funds that are not allocated by July 1, 2010, shall revert to the Local Streets and Road Improvement, Congestion Relief, and Traffic Safety Account of 2006 to be appropriated in future years.

IV. Use-It-Or-Lose-It Extension

Proposition 1B requires local governments to expend bond funds within three fiscal years from the fiscal year in which they receive an allocation. Due to HUTA deferrals in previous state budgets, counties have had to use Prop 1B LSR funds to backfill the deferrals until cities and counties are paid back. As such, the bond funds are pulled from projects until the state pays back local governments. Cities and counties should have an additional fiscal year to expend Prop 1B funds for every year the State defers transportation funds, i.e. Prop 42 and/or HUTA, to local governments.

Suggested Clean-Up Language

Government Code Section 8879.65:

  (a) Funds appropriated from the Local Street and Road Improvement, Congestion Relief, and Traffic Safety Account of 2006, established by subdivision (l) of Section 8879.23, shall be made available to the Controller for allocation to cities, counties, and a city and county. The list of projects expected to be funded with bond funds shall include a description and the location of the proposed project, a proposed schedule for the project's completion, and the estimated useful life of the capital improvement. From bond funds appropriated in the 2007-08 fiscal year for cities, including a

city and county, each city, and city and county, shall receive at least its minimum allocation of four hundred thousand dollars ($400,000), as described in subparagraph (B) of paragraph (1) of subdivision (l) of Section 8879.23. The remainder of the funds appropriated for cities, including a city and county, shall be allocated in the proportion described in subparagraph (B) of paragraph (1) of subdivision (l) of Section 8879.23. In no case shall a city, or a city and county, receive an allocation in excess of its

total share, as described in subdivision (l) of Section 8879.23.

   (b) Prior to receiving an allocation of funds from the Controller in a fiscal year, an eligible local agency shall submit to the Department of Finance a list of projects expected to be funded with bond funds pursuant to an adopted city, county, or city and county budget. All projects proposed to be funded with funds from the account shall be included in a city, county, or city and county budget that is adopted by the applicable city council or board of supervisors at a regular public meeting.

   (1) The Department of Finance shall report monthly to the Controller the eligible local agencies that have submitted a list of projects as described in this subdivision.

   (2) Upon receipt of the information described in paragraph (1), the Controller shall allocate funds to those agencies that have submitted a list of projects, as reported by the Department of Finance.

   (c) Upon expending funds from the account, a city, county, or city and county shall submit documentation to the Department of Finance which includes a description and location of each project, the amount of funds expended on the project, the completion date, and the project's estimated useful life. The documentation shall be forwarded to the department, in a manner and form approved by the department, at the end of each fiscal year until the funds in the account are exhausted. The department may post the information contained in the documentation on the department's official Web site.

   (d)(1) A city, county, or city and county receiving funds pursuant to this section shall have three fiscal years to expend the funds from the date that the funds are allocated to it by the Controller, and any funds not expended within that period shall be returned to the Controller and be reallocated to other cities, counties, or a city and county, as applicable, pursuant to the allocation formulas set

forth in subparagraph (A) or (B) of paragraph (1) of subdivision (l) of Section 8879.23, but excluding the requirement for a minimum city allocation as described in subparagraph (B) of paragraph (1) of that subdivision and section. 

   (2) Any fiscal year in which funds from the Highway Users Tax Account  are deferred, suspended, borrowed or shifted from a city, county, or city and county, one additional fiscal year shall be granted in which to expend funds pursuant to paragraph (d)(1). 

   (e) Subject to the requirements and conditions of this section, it is the intent of the Legislature to appropriate funds from the account so that the Controller may allocate funds to eligible local agencies in two cycles that cover four years, and so that the Controller may allocate at least one-half of each local agency's allocation amount in the first cycle of payments.

   (f) The sum of three hundred fifty million dollars ($350,000,000) is hereby appropriated from funds in the Local Street and Road Improvement, Congestion Relief, and Traffic Safety Account of 2006 created pursuant to subdivision (l) of Section 8879.23, for allocation pursuant to this article, as an augmentation to the amount appropriated in Item 9350-104-6065 of the Budget Act of 2007.
